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PART I  OVERVIEW AND STATMENTS OF FACTS 

A. Overview 

 

1. The appellant was convicted of perjury arising from his evidence at a public inquiry into 

the death of Robert Dziekanski at the Vancouver International Airport.  The appellant was one of 

four officers involved in tasering Dziekanski.  The appellant’s supervisor that evening, Cpl. 

Robinson, was also convicted of perjury.  Csts. Bentley and Rundel were acquitted.  Though the 

cases shared some similarities, there existed important differences among them.  Principal among 

these differences was that the appellant was the only one to testify in his own defence. 

2. The appellant claims to be the victim of a miscarriage of justice.  He argues that because 

two others were acquitted in related cases, his conviction must be the product of illogical or 

irrational reasoning, or is otherwise unreasonable.  In so arguing, the appellant makes 

unsupported assertions regarding the trial judge’s reasoning, mischaracterizes the issues in his 

trial, and fails to acknowledge the evidence supporting his conviction.    

3. The reality is that the appellant was convicted on the basis of several averments that had 

nothing to do with the other officers.  Indeed, of the six areas of his testimony found to have 

been false, only one (Averment 9) had anything to do with the other officers involved in the 

Dziekanski incident.  The other five averments (Averments 1, 2, 3, 4, and 8) were made out 

without any reference to the Crown’s theory of collusion.  They were based on the preposterous 

nature of the appellant’s evidence at the inquiry, coupled with objective evidence (including a 

video) showing that he had lied. These averments read as follows: 

1)   when he testified that, he believed Robert Dziekanski was still standing 

when he deployed the Conducted Energy Weapon for a second time; 

2)  when he testified that, he did not see Robert Dziekanski falling down 

during the first deployment of the Conducted Energy Weapon; 

3) when he testified that, he believed Robert Dziekanski remained standing 

during at least some portion of the second Conducted Energy Weapon 

deployment; 
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4) when he testified that, at the time of making his police notes and giving 

his statements on October 14 and 15, 2007, he did not realize that Robert 

Dziekanski had fallen to the ground on his own as a result of the 

Conducted Energy Weapon's deployment; and 

8) when he testified that, at the time of his statements, he thought the other 

three officers had to wrestle Robert Dziekanski to the ground, and he 

was surprised to learn that that did not happen. 

 

4. Averment 9 (the “collusion averment”) was similar to, but not the same as averments in 

the related cases.  It alleged that the appellant lied when he testified that he did not discuss the 

incident with his fellow officers before providing a statement to the Integrated Homicide 

Investigation Team (“IHIT”).  Though not necessary for the conviction,1 the trial judge also 

found that the appellant had lied in relation to this averment.  The trial judge’s reasons clearly 

and logically explained why the appellant’s guilt on this averment was the only rational inference 

to be drawn in the circumstances.  Part of this analysis included a finding that the appellant, on 

the basis of his own testimony, had the opportunity to discuss the incident with his fellow 

officers.   

5. The appellant points to no actual error in the trial judge’s analysis regarding Averment 9.  

He simply argues that findings from different cases should prevail in his own appeal.  This is not 

a proper basis for appellate intervention.  

 

B. Statement of Facts 

 

i. The Incident on October 13, 2007 

 

6. On October 13, 2007, Dziekanski arrived in Vancouver at approximately 3:25 p.m. local 

time.  He had decided to immigrate to Canada and was meeting his mother at the airport.  For 

unknown reasons, Dziekanski spent seven and one-half hours in the secure side of the airport.  At 

                                                           
1 Reasons for Judgment at trial (“R.F.J.”), Appeal Book (“A.B.”), Vol. 20, pp. 3220, 3255, at 

paras. 106, 280. 
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approximately 12:53 a.m., Dziekanski made his way to the public side of the International 

Reception Lounge (“IRL”), approximately 18 hours after his voyage had began.  By that point, 

his mother had already left, believing that Dziekanski had not arrived.2  

7. From 12:53 a.m. to 1:23 a.m., Dziekanski remained in the area between the secure and 

unsecure sides of the IRL.  He began to act erratically, banging on glass and throwing items.  

Concerned bystanders called the police and the four officers were dispatched to respond.  At 1:28 

a.m., the four officers arrived at the IRL and approached Dziekanski.  Paul Pritchard, a civilian 

who happened to be at the airport, video-recorded the events as they unfolded (the “Pritchard 

Video”).3    

8. Cst. Bentley approached Dziekanksi first.  As he did so, a civilian shouted that 

Dziekanski did not speak English.  Cst. Bentley asked how Dziekanski was doing and 

Dziekanski did not appear to respond.  Within seconds, the appellant took over communicating 

with Dziekanski, and began motioning for a passport.  Dziekanski appeared to point towards his 

luggage (where his passport was later located), but then a third officer (Cpl. Robinson) took over 

communicating with Dziekanski.  Cpl. Robinson commanded Dziekanski to move towards a 

nearby desk.4  

9. Dziekanski turned away from the officers and put his hands up to his shoulders with his 

palms out.  He retreated towards the desk where Cpl. Robinson was pointing.  He picked up a 

stapler and turned around.  The four officers immediately formed a semi-circle around 

Dziekanski and the appellant fired the Taser.  At the time, there was no one else on the secure 

side of the IRL except Dziekanski and the four officers.5  

10. Both at the inquiry and at his perjury trial, the appellant claimed that Dziekanski 

“advanced” towards the officers immediately before he shot the Taser.  In order to demonstrate 
                                                           
2 Exhibit 1, Agreed Statement of Facts, A.B. p. 1, paras. 1-5; R.F.J., A.B. Vol. 20, p. 3180, at 

paras. 3-5.   
3 Exhibit 1, Agreed Statement of Facts, A.B. Vol. 1, p. 2, at paras. 7-11. 
4 R.F.J., A.B. Vol. 20, pp. 3204-3205, at paras. 116-119; Trial Transcripts (“T.”), Vol. 5, p. 671, 

ll. 8-16; Exhibit 3, Pritchard Video, A.B. Vol. 1, p. 27, Clip 2, 3:22-3:40. 
5 R.F.J., A.B. Vol. 20, p. 3205, at paras. 119-120; Exhibit 3, Pritchard Video, A.B. Vol. 1, p. 27, 

Clip 2, 3:40-3:49.   
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this point, the appellant played and replayed the Pritchard Video in slow motion in an effort to 

show that Dziekanski had moved towards the officers with a stapler in his hand.6  The appellant 

was adamant that he could recall Dziekanski advancing on them at that very moment, even 

though Dziekanski’s apparent movement during this period was imperceptible on the video.  The 

appellant denied, however, recalling Dziekanski falling to the ground just seconds later, claiming 

that he thought his fellow officers had to “wrestle” him to the ground.  

11. In any event, it was established that the appellant held down the trigger of the Taser for 

the duration of the first deployment (somewhere between five and six seconds).  As he did so, he 

watched and followed Dziekanski as he stumbled to his right and fell to the ground.  There were 

no obstructions between them and the appellant’s eyes remained focused on Dziekanski as he 

fell.7  Indeed, because he was required to carefully evaluate the situation before deploying the 

Taser, the appellant was keenly focused on what Dziekanski was doing during this critical 

period.8 

12. Dziekanski fell to the ground and the appellant released the Taser’s trigger.  The 

appellant then triggered the Taser again a second later.9  By this point, Dziekanski was on his 

back, with his feet in the air, screaming in pain from the application of the first Taser shock.10  

13. A full ten seconds elapsed as the officers watched Dziekanski scream and writhe in pain 

on the ground.  They then each in succession knelt down and began to restrain Dziekanski.  The 

appellant briefly touched Dziekanski’s ankles for two seconds before standing up again to 

redeploy the Taser a third time at Cpl. Robinson’s direction.  The appellant thereafter used the 

Taser two more times while the officers attempted to handcuff Dziekanski.11  

                                                           
6 Exhibit 15, Annotated Braidwood Transcripts, A.B. Vol. 4, pp. 550-551; pp. 555-556; 569-570; 

Vol. 5, pp. 756-758; T. Vol. 4, p. 612, ll. 35-37; p. 614, ll. 40-42. 
7 T. Vol. 5, p. 673, ll. 21-39; p. 722, l. 19 – p. 723, l. 5; R.F.J., A.B. Vol. 20, p. 3231, at paras. 

199-200. 
8 R.F.J., A.B. Vol. 20, p. 3230, at paras. 193-194, 196-197. 
9 T. Vol. 5, p. 731, l. 46 – p. 735, l. 26. 
10 R.F.J., A.B. Vol. 20, pp. 3205-3206, at paras. 120-122; T. Vol. 5, p. 735, l. 43 – p. 736, l. 27. 
11 R.F.J., A.B. Vol. 20, pp. 3181, 3205-3206, at paras. 10, 122-124; Exhibit 3, Pritchard Video, 

Clip 2, 3:49-5:25. 
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14. After being handcuffed, Dziekanski went motionless.  Within minutes, his skin started 

turning blue in colour.  Paramedics arrived on scene and attempts were made to resuscitate 

Dziekanski, but he was pronounced dead at approximately 2:10 a.m.12   

15. While restraining Dziekanski, the appellant and Cst. Rundel had a discussion about a 

civilian bystander who was apparently video-recording the incident.13  At approximately 2:24 

a.m., Cst. Rundel seized the video from Paul Pritchard.  Neither Cst. Rundel nor any of the other 

officers watched the video that day.14  In fact, the appellant did not watch the video until many 

months later.15   

ii.  The IHIT Investigation  

 

16. Following Dziekanski’s death, IHIT officers were dispatched to the airport to investigate.  

In 2007, the Independent Investigations Office was not yet in existence and IHIT was therefore 

responsible for investigating in-custody deaths.   

17. At some point between 2:39 a.m. and 3:45 a.m., Cpl. Robinson directed the appellant and 

Csts. Rundel and Bentley to return to the RCMP sub-detachment to await IHIT’s arrival.  The 

appellant could not recall when he left the airport or what he did at the airport before leaving.16   

18. In his testimony at trial, much like at the inquiry, the appellant initially insisted that he 

did not speak with his fellow officers about the incident, either at the airport or at the sub-

detachment.17  However, upon cross-examination, he conceded that he could not actually recall 

one way or the other.18  

                                                           
12 R.F.J., A.B. Vol. 20, pp. 3181, at paras. 10-11; Exhibit 15, Annotated Braidwood Transcripts, 

A.B. Vol. 4, pp. 580-584; T. Vol. 6, pp. 804-805. 
13 T. Vol. 4, p. 618, ll. 26-36. 
14 Exhibit 1, Agreed Statement of Facts, A.B. Vol. 1, p. 18, at paras. 29-30. 
15 T. Vol. 4, p. 653, ll. 10-13. 
16 T. Vol. 4, p. 626, ll. 18-29. 
17 T. Vol. 4, p. 626, l. 30 – p. 627, l. 7; Vol. 5, p. 663, ll. 15-27; p. 680, l. 30 p. 681, l. 5. 
18 T. Vol. 5, p. 683, l. 27 – p. 684, l. 40; p. 746, ll. 7-14. 
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19. After some time together at the sub-detachment, the appellant and Csts. Bentley and 

Rundel met with Staff Sgt. Ingles, a staff relations representative trained to provide advice to 

RCMP members regarding criminal, civil, and professional liability.19   

20. After meeting with Staff Sgt. Ingles, the officers were interviewed by IHIT investigators.  

Cpl. Robinson arrived and also provided a statement.  It was considered a “very serious” matter, 

involving a police unit dedicated to investigating homicides.  The IHIT investigator who arrived 

at the sub-detachment believed that all four officers were required to provide a statement 

“accounting for their actions”.20  The appellant, in his own testimony, acknowledged that all four 

officers knew they would have to justify their use of force that evening.21 

21. In their IHIT statements, each officer was asked to give a narrative of events.  Some 

follow-up questions were also asked, including questions about each officer’s use of force 

training and their views regarding their use of force against Dziekanski in this case.22  

22. In their respective statements, each of the four officers provided seriously inaccurate 

details regarding their interaction with Dziekanski, claiming among other things that Dziekanski 

aggressively swung the stapler at the officers, and that the officers had to wrestle Dziekanski to 

the ground after he fought through the first Taser deployment.  The appellant, in particular, 

provided a series of demonstrably false details that consistently characterized Dziekanski as 

more aggressive than he had actually been.   

23. For example, the appellant indicated that Dziekanski “started to deliberately throw things 

off a nearby desk” before picking up a stapler and “advancing towards the members”.23  The 

appellant added that Dziekanski “swung the stapler wildly with his arms at the members” and 

then “aggressively moved towards the members.”  He described Dziekanski fighting through the 

                                                           
19 Exhibit 1, Agreed Statement of Facts, A.B. Vol. 1, pp. 18-19, at paras. 31-40. 
20 Exhibit 1, Agreed Statement of Facts, A.B. Vol. 1, p. 20, at paras. 41-51. 
21 T. Vol. 5, p. 681, ll. 10-14; p. 682, l. 46 – p. 683, l. 7. 
22 Exhibit 11, Book of Statements and Notes, A.B. Vol. 1, p. 67 – Vol. 2, p. 217. 
23 Exhibit 11, Book of Statements and Notes, A.B. Vol. 1, p. 83. 
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entire first Taser deployment, and thereafter continuing to advance on the members “with his 

arms raised”, only after which they were “able to wrestle” him to the ground.24   

24. In fact, the appellant stated no less than seven times (in five separate documents) that 

Dziekanski had to be “wrestled” to the ground, including suggesting once that he actually 

participated in wrestling Dziekanski to the ground.25   

25. The Pritchard Video established that none of these things ever occurred.  The video 

showed Dziekanski being directed towards the desk, picking up a stapler and holding it in front 

of his body, below his shoulders.  He did not deliberately throw things off the desk, and he did 

not “wildly” swing the stapler at the officers.  Nor does it appear that he advanced in any 

meaningful way towards the officers.  He was then struck by the Taser, causing him to 

involuntarily jerk his arms and body while he fell to his right, away from the officers.  He 

screamed in pain on the ground as the officers approached him.  The officers watched 

Dziekanski yell and writhe in pain for several seconds before attempting to handcuff him.26   

 

iii. The Civilian Witnesses  

 

26. Various civilian bystanders were interviewed by IHIT.  Some of these witnesses also 

testified at the appellant’s trial.  While the civilian witnesses recalled certain events incorrectly, 

their statements revealed a wide range of recollections, both accurate and inaccurate.27  All of 

these individuals witnessed the events from the public side of the IRL, separated by the glass 

partition and several obstructions, including pillars and furniture.  They also had a fundamentally 

different role in the incident as compared to the four officers.28   

                                                           
24 Exhibit 11, Book of Statements and Notes, A.B. Vol. 1, p. 121. 
25 T. Vol. 4, p. 624, ll. 17-23; T. Vol. 5, p. 672, l. 34 – p. 674, l. 40; Exhibit 11, Book of 

Statements and Notes, A.B. Vol. 1, pp. 70, 74, 77, 79, 83, 97, 121. 
26 Exhibit 3, Pritchard Video, Clip 2, 3:00-4:10. 
27 The various filed statements can be found at A.B. Vol. 1, pp. 44-65; Vol. 7, A.B. p. 1039 – 

Vol. 8, p. 1238.  The eyewitness testimony can be found at T. Vol. 3, pp. 311-419. 
28 R.F.J., A.B. Vol. 20, pp. 3203, 3229-3230, 3248, at paras. 109, 192-194, 248. 
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27. On the critical question of whether Dziekanski was “wrestled” to the ground, nearly 

every civilian correctly recalled that he had fallen to the ground on his own.  Of the twelve 

civilian witnesses who testified, or whose statement was entered into evidence, only four 

suggested, with important qualifications, that Dziekanski did not fall completely on his own.   

28. Siddarth Arora agreed with defence counsel’s suggestion that Dziekanski had to be 

wrestled to the ground.  However, he had previously told the police in his contemporaneous 

statement that Dziekanski went to the ground as a result of the Taser.29 

29. Lance Rudek suggested that two officers took Dziekanski to the ground, but conceded 

that his viewpoint was obstructed once Dziekanski stumbled to his right after being tasered.30   

30. Lorne Meltzer said that after being hit by the Taser, Dziekanski either fell down or was 

taken down, but he could not remember because there was “quite a tall desk” in front of him.31    

31. Finally, Robert Ginter testified that he was about 20 feet away at the time of the tasering 

and was not focused solely on Dziekanski.  He said he heard three “zaps” after which he saw 

Dziekanski staggering.  In cross-examination, he agreed with defence counsel’s suggestion that 

the officers were able to get Dziekanski to the ground.32 

32. The other eight eyewitnesses all described Dziekanski falling to the ground after being hit 

by the Taser.  They invariably used language like “he fell down,” “he fell to the ground,”, and 

“he went down”.33 

                                                           
29 R.F.J., A.B. Vol. 20, p. 3192, at paras. 58-60; Exhibit 9, Book of Civilian Statements, A.B. 

Vol. 1, p. 59. 
30 T. Vol. 3, pp. 364-365. 
31 R.F.J., A.B. Vol. 20, pp. 3192-3193, at para. 61; T. Vol. 3, p. 344, ll. 19-24. 
32 R.F.J., A.B. Vol. 20, p. 3193, at para. 63. 
33 R.F.J., A.B. Vol. 20, pp. 3191-3194, at paras. 53-69. 
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iv. The Expert Evidence  

 

33. As part of the defence case, the appellant called two experts, John McKay and Brad 

Fawcett, to testify about the use of Tasers and the appellant’s use of force against Dziekanski.34  

34. Sgt. Fawcett confirmed in his testimony that the appellant fired the Taser a second time 

when Dziekanski was already on the ground.35  He also testified that multiple deployments of the 

Taser were discouraged in training.36  However, relying on the perceptions of the officers as 

reported in their statements to IHIT and others, including those of the appellant, Sgt. Fawcett 

found that the force used against Dziekanski was reasonable in the circumstances.37  Sgt. Fawcett 

conceded, though, that if the officers’ reports were untrue, this would have affected his opinion 

regarding the appropriateness of the appellant’s use of force against Dziekanski.38  

 

v. The Appellant’s Testimony  

 

35. The appellant testified in his own defence at trial.  With respect to the subject matter of 

the averments, the appellant more or less repeated the testimony he provided at the inquiry.  In 

cross-examination, the appellant also conceded several points that were later relevant to the trial 

judge’s ultimate conclusions.  These points included the following: 

i. that he had, in fact, had a conversation with Rundel about the events before 

providing his statement to IHIT;39  

ii. that he could not recall whether or not he had discussions with his fellow officers 

at the RCMP sub-detachment before IHIT arrived on scene;40  

                                                           
34 R.F.J., A.B., Vol. 20, p. 3184, at para. 17. 
35 R.F.J., A.B., pp. 3224-3225, at paras. 172-173. 
36 T. Vol. 8, p. 1155, l. 45 – p. 1156, l. 10.  
37 R. v. Millington, Ruling on Voir Dire #2, A.B., Vol. 20, pp. 3155-3160, at paras. 10(2), 12.  
38 R.F.J., A.B. Vol. 20, p. 3227, at paras. 184-185. 
39 T. Vol. 4, p. 618, ll. 26-36; R.F.J., A.B. Vol. 20, p. 3245, at paras. 234-236. 
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iii. that he knew, at the time of providing his statements to IHIT, that he and his 

fellow officers would have to justify their use of force against Dziekanski;41  

iv. that he would not have been justified in hitting Dziekanski with the Taser a 

second time if he had admitted to seeing Dziekanski fall to the ground;42  

v. that he released the trigger of the Taser at the very moment that Dziekanski fell to 

the ground in response to the first shock of the weapon;43   

vi. that he was trained to carefully evaluate the situation before deploying the Taser, 

and to carefully re-evaluate the situation before deploying it a second time;44 

vii. that he watched Dziekanski fall to the ground and that there was nothing 

obstructing his view;45 and 

viii. that where practicable, an officer should not use the Taser multiple times.46  

 

C. The Reasons for Judgment 

36. The appellant was convicted of perjury on February 20, 2015.  

37. After setting out the evidence and law in detail, Mr. Justice Ehrcke considered whether 

the Crown had proven any of the averments beyond a reasonable doubt. With respect to 

Averments 6 and 7 (the averments related to the appellant’s statements regarding the use of the 

stapler), the judge held that he was left with a reasonable doubt about whether the appellant 

                                                                                                                                                                                           
40 T. Vol. 5, p. 683, l. 27 – p. 684, l. 40; p. 746, ll. 7-14. 
41 T. Vol. 5, p. 681, ll. 10-14; p. 682, l. 46 – p. 683, l. 7; R.F.J., A.B. Vol. 20, pp. 3226-3229, 

3245, 3249, at paras. 182-191, 233, 254. 
42 R.F.J., A.B. Vol. 20, pp. 3228-3229, at paras. 188-190; T. Vol. 5, pp. 736-741. 
43 R.F.J., A.B. Vol. 20, p. 3231, at paras. 199-200; T. Vol. 5, p. 731, l. 46 – p. 735, l. 26.  
44 R.F.J., A.B., Vol. 20, p. 3230, at paras. 193-194. 
45 R.F.J., A.B., Vol. 20, pp. 3230, 3239, at paras. 196-197, 215-216. 
46 T. Vol. 5, p. 736, ll. 13-27. 
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intended to mislead the inquiry.47 Similarly, with respect to Averment 5 (the averment related to 

the appellant’s statement about the public side of the IRL), the judge accepted the appellant’s 

explanation that he was not trying to mislead the inquiry.48  

38. The judge then turned to Averments 1, 2, and 3 (the averments related to the appellant’s 

statement that he believed Dziekanski was still standing when he deployed the Taser for a second 

time). Considering all of the evidence, including the appellant’s own testimony, the judge found 

beyond a reasonable doubt that the appellant had intentionally misled the inquiry when he 

testified that he believed Dziekanski was standing at the time of the second Taser deployment. 

The judge based this conclusion on the fact that Dziekanski was clearly not standing at the time 

of the second Taser deployment, the appellant’s attention was focused on Dziekanski, the 

appellant was aware that it was critically important for him to accurately assess whether 

Dziekanski was standing or lying on the ground when he deployed the Taser for a second time, 

the appellant was trained to focus on what Dziekanski was doing, the appellant had an incentive 

to make Dziekanski appear more of a threat than was actually the case, and the timing of the 

Taser deployments confirmed that the appellant released the trigger when Dziekanski fell to the 

ground.49 Importantly, the evidence regarding collusion did not factor into the judge’s analysis 

regarding Averments 1, 2, and 3.  

39. The judge also found that the Crown had proven Averments 4 and 8 beyond a reasonable 

doubt (the averments related to the appellant’s statements about how Dziekanski ended up on the 

ground). The judge again noted that the appellant was looking directly at Dziekanski when he 

fell to the ground and that the Pritchard Video showed Dziekanski falling completely on his own. 

The judge held that the appellant intended to mislead the inquiry when he claimed that he 

misperceived the events, as the events were not as fast moving as suggested by the appellant. 

There was ample time for the appellant to observe and correctly perceive that Dziekanski had 

fallen to the ground.50   

                                                           
47 R.F.J., A.B. Vol. 20, pp. 3260-3211, at paras. 126-141. 
48 R.F.J., A.B. Vol. 20, pp. 3211-3214, at paras. 142-151.  
49 R.F.J., A.B. Vol. 20, pp. 3214-3231, at paras. 152-201.  
50 R.F.J., A.B. Vol. 20, pp. 3232-3240, at paras. 202-222.  
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40. Averment 9 alleged that the appellant committed perjury when he testified at the inquiry 

that he did not discuss with his fellow officers the details of the incident before providing his 

statement to IHIT. The trial judge found that the Crown had proven this averment beyond a 

reasonable doubt, as the appellant’s own testimony provided evidence of an opportunity to 

collude and all four officers incorrectly told IHIT that Dziekanski did not fall to the ground as a 

result of the Taser, but instead had to be wrestled or taken to the ground. As the judge put it, 

“[t]here is no reason why any one of the four officers should have imagined that they wrestled 

Mr. Dziekanski to the ground when manifestly nothing of the sort occurred. How is it, then, that 

all four officers not only made the same factual error, but also used almost identical language to 

describe an event that never occurred?”  The judge concluded that the manifest improbability of 

the four officers giving such similar false accounts simply as a result of coincidence, coupled 

with the opportunity and incentive to collude in advance of giving their IHIT statements, proved 

beyond a reasonable doubt that the appellant did speak to the other officers prior to giving a 

statement. 

41. Finally, the judge considered Averment 10 (the averment related to the appellant’s denial 

that he discussed the incident with the other officers after October 14, 2007). After considering 

all of the evidence, the judge was left with a reasonable doubt with respect to this averment.  

42. With respect to each averment, Ehrcke J. evaluated the appellant’s trial testimony. At 

various points, he characterized the appellant’s trial testimony as “not credible”, “preposterous”, 

and “dubious”.51 These findings are not challenged on appeal.  

43. Based on Averments 1, 2, 3, 4, 8, and 9, the judge found the appellant guilty of perjury.   

             

                                                           
51 R.F.J., A.B., Vol. 20, pp. 3225-3226, 3230, 3254, at paras. 178-179, 195, 275.  
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PART II RESPONDENT’S POSITION 

 

44. The appellant raises two questions on appeal: 1) whether the appellant’s conviction is 

unreasonable or constituted a miscarriage of justice; and 2) whether findings of fact from other 

proceedings are relevant when assessing the reasonableness of a verdict or whether there was a 

miscarriage of justice.  

45. The respondent submits that the appellant’s conviction was reasonable and that there was 

no miscarriage of justice. Findings from other proceedings are not relevant to either ground of 

appeal.  
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PART III STATEMENT OF ARGUMENT 

 

46. At its root, the appellant’s argument is that his conviction was unreasonable, or otherwise 

a miscarriage of justice, because the trial judge made different findings of fact and inferences 

with respect to Averment 9 (the collusion averment) than the trial judges in Bentley52 and 

Rundel.53 This position is premised on two assumptions: 1) that findings from separate 

proceedings are relevant to assessing whether a verdict is reasonable, or otherwise a miscarriage 

of justice; and 2) that the separate trials in this case were identical. Both of these assumptions are 

incorrect.  

47. As a matter of law, fundamental principle, and policy, findings from separate proceedings 

are irrelevant to assessing the reasonableness of the findings of a trial judge. Further, and in any 

event, the trial records in each case involved differences that help explain the different verdicts. 

Ultimately, the conclusions of the trial judge in this case were clear, logical, and reasonably 

supported by the evidence. The disputed factual issues were fully litigated before the trier of fact 

and the findings were well within the discretion of the trial court. There is no basis for appellate 

intervention.  

48.  Even if it could be said that the trial judge’s conclusions with respect to Averment 9 (the 

collusion averment) were unreasonable based on the findings in Bentley and Rundel, this error 

could not have affected the verdict.54 The appellant’s conviction was also based on five other 

averments (Averments 1, 2, 3, 4, and 8). In finding that the Crown had proven these averments 

beyond a reasonable doubt, the trial judge did not rely on the Crown’s arguments or evidence 

regarding collusion.  

 

 

 

                                                           
52 Appellant’s Record (“A.R.”), Tab. 7. 
53 A.R., Tab. 9. 
54 Criminal Code, s. 686(1)(b)(iii).  
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A. Findings from Extraneous Proceedings are Irrelevant   

i. Trial Judges and Appellate Courts are Not Required to Consider Findings from 

Extraneous Proceedings 

49. Much of the appellant’s factum is devoted to comparing the reasons for conviction or 

acquittal in the four related cases. The appellant argues that trial judges must consider findings in 

related, but separate cases when assessing the evidence and making findings of fact in the case 

before them. The appellant further argues that appellate courts must compare the findings made 

by the trial judge with similar findings and conclusions made in related, but separate cases. The 

respondent submits that the findings and conclusions of other trial judges are irrelevant and relies 

on its submissions in the companion appeal, set out in its factum at paragraphs 42 to 85.  

50. In summary, it is a fundamental tenet of our criminal justice system that a verdict is based 

on the evidence adduced at trial, and not the evidence, findings, or verdicts from other 

proceedings. There are strong policy reasons to support this rule, and indeed, a number of 

evidentiary rules prevent the admission of various forms of extraneous material in a criminal 

proceeding, including: the verdict of an alleged co-perpetrator or co-conspirator from a separate 

proceeding; a finding concerning a witness’s credibility from a separate proceeding; reference to 

specific wrongful convictions in jury addresses; and an expert’s view on the guilt or innocence of 

persons in similar circumstances to an accused.  

51. The appellant essentially argues for the creation of a novel rule of evidence. Applying 

this novel rule at the trial or appellate level would create a host of procedural complications. For 

example:  

i. In order to rely on findings from separate proceedings, both the trial judge and the 

appellate court would have to engage in a detailed review of the record in the 

other proceeding to determine whether the evidence and positions of counsel are 

identical. There would also have to be a careful assessment of the extraneous 

proceeding to determine whether any of its findings are tainted. This would 

significantly increase the complexity of trial and appellate proceedings.  
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ii. It is unclear how the appellant’s proposed new rule would apply to jury cases. 

Would a trial judge be bound to consider a jury verdict from a separate 

proceeding? Would a jury have to be instructed to consider a verdict from a 

separate proceeding?  

iii. The appellant’s position would logically open the door to the Crown using 

extraneous convictions to assist in proving its case against a particular accused or 

to support the reasonableness of a verdict on appeal. As the accused has no 

standing in the separate proceeding, such a rule would significantly undermine 

trial fairness and the accused’s constitutional right to full answer and defence.  

iv. If trial judges are bound to consider the findings and rulings from separate 

proceedings, accused persons may seek to adjourn trials in order to attempt to 

benefit from a verdict or finding in a related case, creating increased delay in the 

criminal justice system.  

52. The respondent submits that there is no basis to change the current law. There is no legal 

obligation on a trial judge to give weight to the findings and reasons of a different judge in a 

separate proceeding, and extraneous findings are irrelevant on appellate review of a trial judge’s 

conclusions.  

 

ii. The Different Verdicts Do Not Result in a Miscarriage of Justice 

53. The appellant also argues, for the first time in this Court, that his conviction is a 

miscarriage of justice in light of the acquittals in Bentley and Rundel.  

54. Miscarriages of justice can arise in circumstances where there was an irregularity in the 

trial process which created actual or perceived unfairness to an accused.55 The threshold for a 

remedy under either branch of the miscarriage test is an elevated one.  

                                                           
55 R. v. Davey, 2012 SCC 75, at paras. 50-51. 
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55. With respect to actual unfairness, the appellant must demonstrate that the impropriety 

caused actual prejudice by rendering the verdict unreliable. Circumstances where a verdict is 

unreliable include where there is a reasonable probability that the verdict would have been 

different absent the improprieties, or the verdict was the product of a “fatally flawed process”.56 

The test for declaring a miscarriage of justice on the basis of the perception of unfairness is also 

a high threshold.  The “...appearance of unfairness must be pronounced, such that it would be a 

serious interference with the administration of justice and offend the community’s sense of fair 

play and decency.”57  As Lebel J. stated in R. v. Khan, “[t]he fact that some member of the public 

may consider the trial to have been unfair is not sufficient.”58 

56. It is submitted that the appellant has not pointed to any issue in these proceedings that 

falls within the scope of miscarriage of justice. The mere fact that two of the related cases 

resulted in acquittals is not sufficient to meet the high threshold required to establish a 

miscarriage of justice.  

57. In R. v. Huard,59 the Ontario Court of Appeal addressed the issue of whether the fairness 

of the criminal justice system is undermined through different verdicts for separately tried 

accused alleged to have committed the same offence. In Huard, the accused was alleged to be an 

aider to the principal offender, Zoldi, and both were charged with first degree murder. In separate 

trials, Zoldi was convicted of second degree murder and the accused was convicted of first 

degree murder. The accused alleged on appeal that the differing verdicts were inconsistent with 

principles of fundamental justice, and that his verdict should be altered to second degree murder 

or manslaughter. Watt J.A. held that altering Huard’s verdict on appeal based on Zoldi’s verdict 

would be inconsistent with the fundamental principles of justice:  

....the jury verdict in Zoldi’s case is only conclusive as between the Crown 

and Zoldi. The verdict is based on the evidence adduced at Zoldi’s trial and 

the legal principles in accordance with which his liability was determined 

                                                           
56 R. v. Dunbar et al, 2003 BCCA 667, at para. 26; R. v. Nwagwu, 2015 ONCA 526, at paras. 6-

7; Truscott (Re), 2007 ONCA 575, at para. 85. 
57 Davey, supra, at para. 74.  
58 R. v. Khan, 2001 SCC 86, at para. 73, per Lebel J.  
59 R. v. Huard, 2013 ONCA 650.  

https://www.canlii.org/en/on/onca/doc/2007/2007onca575/2007onca575.html
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there. The verdict is not an in rem determination of the legal character of the 

unlawful killing of Troy Hutchinson: Rémillard, at pp. 34-35. 

 

.... 

 

...I am unable to fashion any principle of fundamental justice that would 

warrant the remedy sought by the appellant. The principle would be at odds 

with fundamental principles that criminal liability is individual, determined 

on the basis of evidence properly admissible against the person whose 

liability is at issue, and in accordance with the principles of law that govern 

that determination.  Neither is the proposed principle compatible with an 

established principle of fundamental justice – res judicata. 60   

 

[Emphasis added]. 

 

58. Similarly, the differing verdicts in the four related cases do not give rise to a miscarriage 

of justice. Indeed, to vary the appellant’s verdict on appeal based on the verdicts in Bentley and 

Rundel would be contrary to the fundamental principle that criminal liability is individual.  

 

B. In Any Event, the Trials Were Different  

59. The appellant’s main submission appears to be that because the evidence and averments 

in his case were the same as in the other related perjury trials, it was unreasonable or illogical for 

the trial judge in his case to come to a different conclusion regarding guilt. Not only is this 

submission contrary to established law (as discussed above), it also ignores the fact that there 

existed important factual differences in each case which help explain the different verdicts.  

60. It is inaccurate to say, as the appellant repeatedly does, that the evidence and averments 

in this case were the same as in the related perjury prosecutions.61 They were not. As Gropper J. 

in Rundel explicitly noted in her Reasons for Judgment: 

[3]           At the outset, I must clarify that while all of the four officers have 

been charged with perjury, the averments or particulars of the charge against 

each officer are different. Some are similar; some are not. Each case is 

                                                           
60 Huard, supra, at paras. 102, 105.  
61 Appellant’s Factum (“AF”), at paras. 4, 8, 79, 109. 
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decided on the evidence before the judge who hears it. Again, some 

evidence will be similar; some will not. 

 

[4]           Bill Bentley was acquitted by Mr. Justice McEwan in July 2013 

(R. v. Bentley, 2013 BCSC 1364); Kwesi Millington was convicted of 

perjury in respect of some of the averments in the indictment against him by 

Mr. Justice Ehrcke in February 2015 (R. v. Millington, 2015 BCSC 515); 

and Monty Robinson was convicted of perjury in respect of some of the 

averments in the indictment against him by Mr. Justice Smith in March 2015 

(R. v. Robinson, 2015 BCSC 433). 

 

[5]           It is not the case that the decisions are inconsistent, one with the 

other. It is the case that averments and the evidence before each judge was 

different, as it is in this case. Based upon the specific averments and the 

evidence before each judge, the outcomes are different.62   

 

[Emphasis added] 

 

61. Interestingly, the appellant encourages this Court to accept the reasoning of Gropper, J. as 

it relates to her treatment of the different verdicts in the other cases, yet fails to acknowledge her 

conclusion that the cases involved different evidence and different averments.63  

62. In any event, there were many differences between the cases that make any comparison 

between them unhelpful. One of the main differences was that the appellant was the only one to 

testify in his defence. In so doing, the appellant provided further evidence of opportunity to 

collude, something which the trial judge relied upon in finding him guilty of Averment 9.64  

Indeed, in closing arguments, the appellant conceded that because he had testified, his case was 

different from Bentley on this averment, and that his testimony regarding discussions with 

Rundel provided evidence of opportunity.65 

63. No direct evidence of opportunity was available in the Bentley case.  In Bentley, McEwan 

J. concluded that there was “no direct evidence as to how, or by what means Mr. Bentley and the 

other officers got together”.  McEwan J. also found that the defence had “persuasively accounted 

                                                           
62 A.R., Tab. 9, at paras. 3-5, 141-149. 
63 A.F., at para. 154. 
64 R.F.J., A.B. Vol. 20, p. 3245, at paras. 234-236. 
65 T. Vol. 9, p. 1279, ll. 30-40; p. 1363, l. 36 – p. 1364, l. 16. 

http://www.canlii.org/en/bc/bcsc/doc/2013/2013bcsc1364/2013bcsc1364.html
http://www.canlii.org/en/bc/bcsc/doc/2015/2015bcsc515/2015bcsc515.html
http://www.canlii.org/en/bc/bcsc/doc/2015/2015bcsc433/2015bcsc433.html
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for most of Mr. Bentley’s time” at the airport.  This was important to his rejection of the Crown’s 

theory regarding why the four officers had all incorrectly stated that Dziekanski had to be 

“wrestled” or “taken” to the ground (i.e. the Crown’s collusion argument):     

[217]  With respect to the indisputably common error about the “take down” 

I think it would be unsafe on all the evidence to infer that Mr. Bentley made 

that statement knowing it to be untrue.  The evidence of the independent 

witnesses who described the event in similar terms suggests at least the 

possibility that Mr. Bentley made a similar error.  The fact that the other 

officers were similarly wrong may or may not lead to an inference of 

mistake or falsehood in their individual cases.  One definitive example of 

congruence is, however, a tenuous and unconvincing basis for an inference 

that there must have been collaboration, particularly given the weakness of 

the evidence of opportunity.66 

 

[Emphasis added.] 

 

64. Justice McEwan accepted that the verdicts in the other cases may be different on this 

point.  Obviously, had McEwan J. had stronger evidence of opportunity, his decision might have 

been different.  Tellingly, evidence of opportunity was available in the Robinson trial and proved 

important to the finding of collusion in that case, much like it did in the appellant’s trial. In 

Robinson, the judge stated:  

 [84]         I am aware that in Bentley, McEwan J. acquitted Cst. Bentley, on 

a charge of perjury that included a similar averment.  As a matter of law, the 

conclusions of another trier of fact who dealt with the same offence but a 

different offender are irrelevant to the determination with respect to another 

accused in a different trial.  R. v. Tran, 2014 BCCA 343 at para. 62. 

 

[85]        McEwan J., found, on the evidence before him, that there had been 

no opportunity for collusion.  The evidence is different in this case. 

 Mr. Robinson admitted that there had been “general” discussions while he 

and his three colleagues were at the airport and before other investigators 

arrived.  They were undoubtedly busy with such matters as dealing with 

witnesses, but I agree with the Crown that a discussion about the crucial 

events, such as how Mr. Dziekanski came to be on the ground or why the 

Taser was used, need not have taken more than a minute or two.67   

 

                                                           
66 A.R., Tab. 7, at paras. 205-207, 217. 
67 A.R., Tab. 8, at paras. 84-85.  
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[Emphasis added.] 

 

65. In the appellant’s case, the trial judge stated: 

[234]     I am also satisfied that there was an opportunity for Cst. Millington 

to have at least a brief conversation with his fellow officers prior to the time 

of making his notes and statements. The fact that no such discussions were 

witnessed by any of the bystanders and no such discussions were captured 

on the video recordings is far from conclusive. 

 

[235]     Indeed, we know that in fact at least one such discussion actually 

occurred. At trial, Cst. Millington testified that while still at YVR, 

Cst. Rundel told him that someone was recording the incident. During his 

direct examination, Cst. Millington testified: 

 

Q         Now, during the course of trying to get him into handcuffs 

or shortly thereafter, was there any discussion, was there anything 

said by any of the officers that you recall? 

 

A         The only thing I remember being said was that Constable 

Rundel, I believe, was saying something to the effect that the 

incident is being taped and someone's recording it. And I don't 

know what I said to that but I looked over and I saw some 

witnesses and I don't recall if I saw the camera itself. 

 

[236]     If there was the opportunity for that brief conversation, there is no 

reason why the officers could not also have agreed on what to say about 

wrestling Mr. Dziekanski to the ground. As the Crown has suggested in its 

written submissions, the discussion could have been short and simple, 

something along these hypothetical lines: 

 

He was combative. He came at us screaming. He threatened us with 

the stapler. He swung it at us up high. He wouldn't go down. He 

fought through the Taser. We had to wrestle him to the ground. He 

was superhuman. We didn't do anything wrong. We were justified 

in what we did. 

 

… 

 

[254]     The manifest improbability of the four officers giving such similar 

false accounts simply as a result of coincidence, coupled with the fact that 

there was both an opportunity and an incentive for them to have at least a 

brief discussion in advance of giving their IHIT statements, satisfies me 

beyond a reasonable doubt that Cst. Millington did speak with his fellow 
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officers about the events prior to giving his IHIT statement on October 14, 

2007. I am satisfied that this is a reasonable inference, and indeed that it is 

the only rational inference available on all the evidence. The accused's 

testimony to the contrary does not leave me with a reasonable doubt.68   

 

[Emphasis added.] 

 

   

66. There were other differences between the cases.  Both the appellant and Robinson were 

directly involved in the decision to taser Dziekanski, while Bentley and Rundel were not.  

Therefore, the appellant and Robinson both had a stronger motive to exaggerate in the 

circumstances.69  In the appellant’s case, he also called two experts to testify about the use of the 

Taser, the timing of Taser deployments and use of force issues.  This evidence was unique to this 

trial and figured in the trial judge’s assessment of the facts and motive of the appellant.70  

67. Moreover, the appellant and Robinson were alleged to have lied when they stated 

definitively that they did not have any conversations with their fellow officers, while Bentley and 

Rundel testified that they could not recall whether they discussed details with one another.  The 

difficulty in proving the falsity of an alleged failure to recall was noted in both Bentley and 

Rundel as something of importance.  The trial judge in the appellant’s case also acknowledged 

this difference in a pre-trial ruling, as did the trial judge in Robinson.71  

68. Further, in Rundel’s case, Gropper J. expressly noted that some of the eyewitness 

evidence was different from the appellant’s case.72 In addition, Rundel was never asked at the 

inquiry why he told IHIT that Dziekanski had to be wrestled to the ground.  This was significant 

to the trial judge at Rundel’s perjury trial when considering the averment regarding discussions 

between the officers.73  

                                                           
68 R.F.J., A.B. Vol. 20, pp. 3245, 3245, 3249, at paras. 234-236, 254.  
69 R.F.J., A.B. Vol. 20, pp. 3228-3229, at paras. 187-191. 
70 R.F.J., A.B. Vol. 20, pp. 3226-3230, 3231, 3239, 3245-3246, 3249, at paras. 182-195, 199-

201, 216, 233-237, 254. 
71 A.R., Tab. 7, at paras. 159, 217; A.R., Tab. 9, at paras. 131-132; A.R., Tab. 8, at para. 86; 

Ruling on Issue Estoppel, A.B. Vol. 20, pp. 3132-3133, at paras. 53-54.    
72 A.R., Tab 9, at para. 64.  
73 A.R., Tab. 9, at paras. 59-63, 89, 141-149.  
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69. Indeed, a cursory comparison of the records of the two cases before this Court reveal 

many additional differences.  In Robinson, the majority of the averments bore no resemblance to 

the issues in the appellant’s case.  Averments 1, 3, 4, 5, and 6 in Robinson all had to do with 

matters unique to Robinson’s inquiry testimony, including his denial that he placed his knee on 

Dziekanski’s neck and the meaning of the phrase “I put him out” in his IHIT statements.74  In 

Robinson, no viva voce evidence was called about the events at the airport.  In the appellant’s 

case, five eyewitnesses augmented their evidence by testifying at trial (this evidence was in 

addition to the 17 eyewitness statements entered by way of admissions).75  Only 12 eyewitness 

statements were filed in Robinson.  As noted above, the appellant also testified in his defence and 

called two expert witnesses.  A third expert’s evidence was admitted by way of his report.  No 

expert evidence was called in Robinson. 

70. These, and other differences, make any comparison between the cases all the more 

irrelevant.  In the end, the appellant was tried on the record before Ehrcke J.  That record 

established both the opportunity and incentive for the appellant to collude with his fellow 

officers.  Given this evidence, and the strikingly similar statements of the officers, it was 

reasonable to conclude that the appellant had discussed the events with his fellow officers before 

providing a statement to IHIT.  

 

C. Even if the Judge Erred in Finding that the Appellant Lied About Collusion, the 

Error Did Not Affect the Verdict 

71. The appellant was charged with a single count of perjury, based on ten particular 

averments. As recognized by the trial judge, the Crown was not required to prove all ten of the 

averments – a conviction only required proof of one of the averments beyond a reasonable 

doubt.76 In this case, the trial judge was satisfied that the Crown had proven six of the ten 

averments (Averments 1, 2, 3, 4, 8, and 9). The appellant’s submissions with respect to the 

findings and inferences made by the judges in the other trials relate solely to Averment 9 (the 

                                                           
74 A.R., Tab 6B, pp. 93-94; A.R., Tab 8, pp. 188-194, at paras. 94-132. 
75 T. Vol. 3, pp. 311-419; A.B. Vol. 1, pp. 44-64; Vol. 7, p. 1039 – Vol. 8, p. 1238. 
76 R.F.J., A.B. Vol. 20, p. 3220, at para. 106.  
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collusion averment). Accordingly, even if this Court concludes that the trial judge’s findings are 

unreasonable in light of the findings in Bentley and Rundel, it is submitted that this error could 

not have affected the overall verdict.77  

72.   The appellant submits in a conclusory fashion that Averments 1, 2, 3, 4, and 8 are 

integrally related to Averment 9, and as such, any error respecting Averment 9 will necessarily 

taint the entire conviction.78 This assertion is incorrect and ignores the appellant’s own position 

taken at trial.  

73. In the appellant’s case, the “collusion” argument was not advanced with respect to most 

of the averments.  The Crown argued that “collusion” between the officers only explained, in 

part, the appellant’s false testimony as set out in Averments 4, 8 and 9.79   

74. The Crown did not advance a “collusion” argument with respect to the content of 

Averments 1, 2, and 3.  Even the appellant accepted at trial that Averment 9 was the only 

“collusion” based averment (apart from Averment 10 which is not in issue on this appeal).80  The 

trial judge appears to have accepted the appellant’s argument on this point, as collusion formed 

no part of his analysis on any other averment, despite the Crown’s urging to consider it on 

Averments 4 and 8.  As such, it is clear that any possible error in relation to Averment 9 and the 

Crown’s theory of collusion would have no impact on the conviction as a whole, as it was based 

on five areas of unrelated false testimony.  The Crown’s collusion theory was just one aspect of 

the trial.  

 

D. The Verdict is Reasonable and There are No Overriding and Palpable Errors  

75. In addition to relying on the findings in Bentley and Rundel to argue that the verdict in 

this case was unreasonable, the appellant also appears to take issue with specific findings of fact. 

In particular, the appellant argues that the trial judge’s finding with respect to motive was based 

                                                           
77 Criminal Code, s. 686(1)(b)(iii).  
78 A.F., at para. 181. 
79 Vol. 9, p. 1294, ll. 7-44; p. 1322, l. 47 – p. 1327, l. 11.  
80 Vol. 9, p. 1242, l. 43 – p. 1243, l. 2. 
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on “speculation and conjecture”, that the trial judge misinterpreted the Pritchard Video, and that 

the trial judge placed insufficient weight on the evidence of the civilian witnesses. These 

arguments amount to nothing more than attempts to re-litigate factual issues and have this Court 

draw different conclusions from the evidence than the trial judge. None of these factual 

complaints warrant appellate intervention.  

 

i. Relevant Legal Principles 

76. A trial judge’s findings of fact, including inferences drawn from the evidence, are only 

reviewable on a standard of palpable and overriding error.  The fact that alternative findings 

could have been made from the evidence, or that there is some evidence supporting an alternative 

position, does not meet this threshold.  As Hoegg J.A. held in R. v. Vokurka, on the issue of 

whether the trial judge unreasonably found that the accused had the necessary intent: 

The fact that intention may not be the only inference that one could draw 

from that evidence does not make the inference the trial judge drew an 

unreasonable one (see H.L,. and R. v. Barrett, 222 N.S.R. (2d) 182, para. 

22).  Accordingly, there is no basis on which to determine that this inference 

of intention is clearly wrong or unsupported by the evidence (Clarke)....81  

 

77. This principle also applies to the analysis of whether a verdict is unreasonable.  As 

Charron J. noted in R. v. Beaudry, an analysis of whether a verdict is unreasonable is not based 

on an analysis of whether it would have been “reasonable” to acquit the appellant had the 

evidence been interpreted differently:    

I readily appreciate that the deference owed to a trial court’s findings of fact 

must not become a pretext for an appellate court to evade its responsibility 

to set aside an unreasonable verdict.  This is why no finding of fact is 

entirely exempt from appellate court scrutiny.  Nonetheless, as this Court 

has consistently said, the integrity of our judicial system requires that the 

trial judge’s privileged position in assessing the facts be respected.  It should 

also be borne in mind that the question whether a verdict is unreasonable is 

                                                           
81 R. v. Vokurka, 2013 NLCA 51, at para. 45, affd. 2014 SCC 22 
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not the same as the question whether a different verdict would have been 

reasonable had the evidence presented at trial been interpreted differently.82   

 

[Emphasis added] 

 

ii. Motive 

78. The trial judge set out the law with respect to motive and found that the appellant had a 

motive to lie and exaggerate Dziekanski’s aggressiveness. The judge considered the defence 

position that the appellant had not done anything wrong or believed that he had done anything 

wrong, and rejected that argument as follows:  

[187]     Despite Sgt. Fawcett's testimony at trial, on the morning of October 

14, 2007, Cst. Millington would have been aware that because there was an 

in-custody death following his repeated deployment of his Taser, he would 

be expected to account for his actions and to provide a convincing 

justification for the degree of force employed. He would have known that 

people would question why four RCMP officers were not able to deal with a 

distraught man in a large empty room in the airport by talking with him and 

trying to calm him down, rather than repeatedly firing a Taser at him. He 

would have known that people would particularly question why he decided 

to deploy the Taser for a second, and then a third and a fourth time, if 

Mr. Dziekanski was already on the ground. He would have known that his 

failure to provide satisfactory explanations for such questions could lead to 

disciplinary action or even criminal charges.83 

 

79. Indeed, as the trial judge noted, just before providing his statement, the appellant met 

with a Staff Relations Representative trained to provide advice regarding criminal, civil, and 

professional liability.84  

80. The trial judge considered the evidence, including the appellant’s own testimony at trial, 

and concluded that the appellant had an incentive, when writing his notes and making statements 

to IHIT, to make Dziekanski appear more aggressive than he actually was:  

                                                           
82 R. v. Beaudry, 2007 SCC 5, at para. 62, per Charron J.; R. v. Biniaris, 2000 SCC, 15 at para. 

49.  
83 R.F.J., A.B. Vol. 20, p. 3228, at para. 187.  
84 R.F.J., A.B., Vol. 20, p. 3187, at para. 37.  
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[188]     Cst. Millington conceded in his testimony at the Inquiry that at the 

point in the Pritchard Video prior to the second deployment, where 

Mr. Dziekanski is on his back with his feet in the air, Mr. Dziekanski was 

not being either combative or resistant. Cst. Millington testified that at that 

point he believed Mr. Dziekanski was still standing, but "if I had known he 

was on the ground before the application of the second Taser deployment, I 

would not have done it at the time." This is consistent with the view that at 

the time of making his notes and statements, Cst. Millington knew that he 

would have trouble justifying the second deployment of the Taser if he 

acknowledged that Mr. Dziekanski was already on the ground, but that this 

difficulty could be avoided by claiming that he believed Mr. Dziekanski was 

still standing when he fired the Taser a second time. 

[189]     Indeed, in his trial testimony, Cst. Millington comes close to 

conceding this very point, as this exchange in his cross-examination shows: 

Q         You needed -- you needed a reason, you needed a justification 

for multiple taserings? 

A         Yes. 

Q         If he's lying on the ground with his feet in the air, as you've 

just indicated, you would not have such justification; correct? 

A         Correct. 

Q         And that's, in fact, exactly what occurred; correct? 

A         He was on the ground -- based on the video, he was on the 

ground after the first deployment, yes. 

[190]     I agree with the theory of the Crown, therefore, that Cst. Millington 

did have an incentive, when writing his notes and giving his statements, to 

make Mr. Dziekanski appear more combative, more resistant, and more of a 

threat than was actually the case. When one compares his notes and 

statements to what is shown on the Pritchard Video, the discrepancies are all 

in one direction, that of exaggerating the threat posed by Mr. Dziekanski. 

81. The judge’s finding that all of the discrepancies between the appellant’s notes/statements 

and the Pritchard Video pointed in one direction was also supported by the evidence.85  

82. The judge went on to find that the appellant had a further incentive to lie at the inquiry:  

                                                           
85 R.F.J., A.B. Vol. 20, p. 3189-3190, at paras. 42-43, 48-52.  
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[191]     Once he had committed himself to a version of events in these notes 

and statements, Cst. Millington then had to come up with an explanation at 

the Inquiry for why his notes and statements were often contradicted by 

what is plainly shown in the Pritchard Video. The only available explanation 

was to claim that at the time of writing his notes and giving his statements, 

he had misperceived events. 

83. In short, the judge’s factual finding with respect to motive was based on the evidence 

before him. The judge did not engage in “speculation” or “conjecture”, and the appellant has not 

been able to point to any overriding and palpable error, misapprehension of the evidence, or error 

of law with respect to the motive evidence. The appellant’s submission with respect to motive 

amounts to an argument that the judge should have weighed the evidence differently. This is not 

a basis for appellate intervention.  

84. The appellant also appears to endorse the ground of appeal advanced in the companion 

case respecting motive – that motive cannot be found on the sole basis that the officers knew that 

their conduct would be examined.86 The flaw in this argument is that that is not the sole basis on 

which motive was found. The Crown’s case on motive included video proof that the appellant 

and the other three officers all made false claims in their statements to IHIT, the fact that the 

officers made these false claims in circumstances where they knew IHIT was investigating 

Dziekanski’s death, and the fact that all four officers gave similarly false accounts. Where an 

accused’s out-of-court statement has been independently proven false by the Crown, the trier of 

fact can look to the circumstances in which the accused gave the false statement as evidence of 

fabrication – including circumstances which tend to support a conclusion that the accused made a 

false statement because he was concerned about the consequences of his actions.87  

85. This situation is unlike the scenarios which engage the rule in R. v. Laboucan88 (where an 

accused is disbelieved at trial because he is said to have an interest in the outcome of the trial). 

For example, in R. v. O’Connor, the accused provided three detailed statements to the police 

setting out an alibi for a shooting. At the time, he was not a suspect. At trial, the Crown 

introduced these statements and objective evidence showing that the statements were false as 

                                                           
86 Appellant’s Factum, at para. 112.  
87 R. v. O’Connor, 2002 CarswellOnt 3955 (C.A.) 
88 R. v. Laboucan, 2010 SCC 12.  
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post-offence conduct supporting guilt. In finding that these statements were admissible for this 

purpose, the Ontario Court of Appeal held as follows:  

[23]      The cases make it clear that when it is an accused's testimony which 

is disbelieved, the circumstance in which the accused gave the disbelieved 

version of events — as part of the trial process itself — is not considered to 

be independent evidence of fabrication permitting an adverse inference 

against the accused: R. v. Parrington (1985), 20 C.C.C. (3d) 184 (Ont. C.A.) 

at p. 187; and R. v. W. (D.) (1991), 63 C.C.C. (3d) 397 (S.C.C.). Before an 

adverse inference may be drawn, there must be evidence capable of showing 

fabrication apart from both the evidence contradicting the accused's 

testimony and the fact that the accused is found to have testified falsely at 

the trial. 

 

[24]      On the other hand, I am satisfied that it is open to a trier of fact to 

consider evidence of the circumstances in which an accused made an out-of-

court statement which is disbelieved as independent evidence to show that 

the accused fabricated the statement. The difference in approach to 

disbelieved testimony and disbelieved out-of-court statements turns both on 

the policy reasons underlying the requirement for independent evidence of 

fabrication as well as on the potential evidentiary value of the circumstances 

in which the two types of statements are made. 

 

... 

 

[31]      In this case, it is my view that the circumstances in which the 

appellant made the allegedly false statements to the police and the detailed 

nature of those statements constitute sufficient evidence upon which a jury 

could conclude that the appellant fabricated the statements in order to 

mislead the police and divert suspicion from himself. His first statement was 

made the same day as the shooting and, importantly, was made to the police 

at a time when the police did not suspect the appellant and the appellant did 

not have reason to believe that he was a suspect. The police, as a matter of 

routine, questioned witnesses who might have information about the 

deceased's whereabouts prior to the shooting. The appellant's initial 

statement furnished a complete alibi and if true, would lead the police to 

conclude that he was not involved in the offence. That statement and the 

next two statements were very precise, both as to the appellant's 

whereabouts and the times he was in the various places. If the jury were to 

disbelieve the appellant's statements, they might fairly ask why would the 

appellant tell such detailed and specific lies to the investigators. Why not tell 

the truth? And how was it that the appellant was so well prepared with a 

detailed and precise statement about his whereabouts when questioned by 

the police? In my view, it would be open to a jury to use the evidence of the 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1985194284&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991361568&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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circumstances surrounding the making of those statements and the nature of 

the statements themselves to conclude that the appellant fabricated the 

statements to avoid suspicion.89 

 

[Emphasis added.] 

 

iii. The Pritchard Video 

86. The appellant also takes issue with the trial judge’s assessment of the Pritchard Video. 

The law is clear that a trial judge’s findings drawn from video evidence are subject to significant 

deference. The standard for drawing different findings from video evidence, including on issues 

beyond the identity of the offender, is based on palpable and overriding error.90 

87. The appellant has not pointed to any palpable and overriding error with respect to the 

judge’s assessment of the Pritchard Video. Indeed, the trial judge acknowledged the limitations 

of the Pritchard Video, including the fact that there are times when the view of events is 

obscured, and he took those limitations into account in making his findings of fact.91 

88. The appellant’s main complaint seems to be that the judge’s assessment of the video in 

this case differed from the assessments of the judges in Bentley and Rundel. As discussed above, 

the factual findings and inferences from separate proceedings are not relevant on appellate 

review.  

 

iv. The Civilian Witnesses 

89. Finally, it is clear that the trial judge carefully considered the evidence of the civilian 

witnesses. However, the judge ultimately decided to put little weight on the civilian witness 

evidence. He held:  

[192]  As well, I put little weight on the fact that some of the other 

bystanders made some honest mistakes in their perceptions and recollection.  

                                                           
89 O’Connor, supra, at paras. 23-24, 31.  
90 R. v. Nikolovski, [1996] 3 S.C.R. 1197, at para. 23; R. v. Googoo, 2014 NSCA 49, at paras. 10-

11 
91 R.F.J., A.B. Vol. 20, p. 3203, at para. 109. 
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They were in an entirely different position from that of Cst. Millington.  In 

the first place, they had a different vantage point.  They were not as 

physically close to the events, and their viewpoint may have been obscured 

by other people or objects.  Second, being bystanders rather than 

participants, their attention would not have been as focused.  But most 

important, there is a difference between trying to recall your observations of 

what someone else did, and being mistaken about what you yourself did in 

an important transaction. 

 

[193]  Cst. Millington was not a bystander to these events.  He was one of 

the principal actors.  He testified at the Inquiry about the training he 

received in the use of the Taser.  He explained how he was trained that he 

must carefully evaluate the situation before deploying the Taser.  Then, after 

a Taser has been deployed once, he was trained that he must carefully 

re-evaluate the situation before deploying it a second time. 

 

[194]  Thus, by reason of his training and by reason of his role in these 

events, he must have been keenly focused on what Mr. Dziekanski was 

doing, and on what effect his own actions, including the use of the Taser, 

were having.  In this context, he must have been aware that it was critically 

important for him to take careful note of whether or not Mr. Dziekanski fell 

during the first deployment of the Taser, and it would be crucial for him to 

accurately assess whether Mr. Dziekanski was standing or was lying on his 

back on the ground when he deployed the Taser for a second time. 

 

... 

 

[248]  The officers were all there watching Mr. Dziekanski from a distance 

of a few feet.  Unlike the bystanders behind the glass in the public part of 

the IRL, there was nothing to obstruct the four officers' view of 

Mr. Dziekanski and nothing to distract their attention from him.  There is no 

reason why any one of the four officers should have imagined that they 

wrestled Mr. Dziekanski to the ground when manifestly nothing of the sort 

occurred.  How is it, then, that all four officers not only made the same 

factual error, but also used almost identical language to describe an event 

that never occurred? 

 

... 

 

[254]  The manifest improbability of the four officers giving such similar 

false accounts simply as a result of coincidence, coupled with the fact that 

there was both an opportunity and an incentive for them to have at least a 

brief discussion in advance of giving their IHIT statements, satisfies me 

beyond a reasonable doubt that Cst. Millington did speak with his fellow 
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officers about the events prior to giving his IHIT statement on October 14, 

2007. I am satisfied that this is a reasonable inference, and indeed that it is 

the only rational inference available on all the evidence. The accused's 

testimony to the contrary does not leave me with a reasonable doubt. 

 

90. These findings were entirely within the judge’s discretion as the trier of fact, and the fact 

that other judges in separate proceedings decided to place more weight on the civilian witness 

evidence is irrelevant. The appellant’s argument on this point amounts to asking this Court to 

reweigh the evidence. This is not a proper basis for appellate intervention.  

 

E. Conclusion  

91. The appellant in this case takes dead aim at the collusion averment. He complains that it 

was unreasonable or irrational for the learned trial judge to find collusion on the basis of one 

similar error. Why? Not because of an identifiable articulable error on the part of Erchke J., but 

rather because two other officers were acquitted of that averment. The appellant, by definition, 

posits that where two other judges ‘got it right’, this judge must have made a factual or legal 

error. Such a proposition is not, and should not be, the law.  

92. Further, the entirety of the appellant’s argument impugning the other five averments of 

perjury is contained in a single paragraph of the appellant’s factum, and hangs on the Court’s 

acceptance of his complaints about the collusion averment. No independent criticism of those 

averments is made on this appeal. Unfortunately for the appellant in this appeal, there is no nexus 

or connection between the collusion averment and the other five averments, in particular 

Averments 1, 2 and 3.  The trial judge’s reasons for judgment are clear in that regard. The 

evidence in this perjury case was unique compared to the related cases. The decision was 

thorough and well-reasoned. The trial judge was not legally required to expressly consider the 

other findings and verdicts in the related cases, and his decision not to do so is not an error, nor 

does it give rise to a miscarriage of justice. 
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93. The verdict herein is sound. It is based on all of the evidence available to this trial judge 

on the trial record before him in this case. As such, the appeal should be dismissed and the 

verdict upheld. 



Ri hare C.C. Peck, Q. 
Counsel for the Respondent 
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PART IV COST SUBMISISONS 

94. Not Applicable 

PART V NATURE OF THE ORDER SOUGHT 

95. That the appeal be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Date: September 26, 2017. 
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